
 

 
The Centers for Medicare and Medicaid Services (CMS) 
issued the Minimum Staffing Standards for Long-Term 
Care (LTC) Facilities and Medicaid Institutional Payment 
Transparency Reporting proposed rule in early 
September 2023.1  The main goal is to promote and 
improve patient safety and quality of care by 
establishing minimum staffing requirements. Such 
requirements are intended to address understaffing 
concerns, which have long been a hurdle in the industry 
but were worsened by the COVID-19 pandemic. CMS 
received over 46,000 public comments about the 
proposed rule and affirmed the Final Rule on April 22, 
2024 with some changes compared to the proposal 
including an increase in hours per resident day from 3 to 
3.48 hours.2 
 
The main requirements of the Final Rule include “…a 
total nurse staffing standard of 3.48 hours per resident 
day (HPRD), which must include at least 0.55 HPRD of 
direct registered nurse (RN) care and 2.45 HPRD of 
direct nurse aide care. Facilities may use any 
combination of nurse staff (RN, licensed practical nurse 
[LPN] and licensed vocational nurse [LVN], or nurse 
aide) to account for the additional 0.48 HPRD needed to 
comply with the total nurse staffing standard.”3  The 
Final rule also requires facilities to have an RN on-site 24 
hours, 7 days per week and enhanced facility 
assessment requirements.  
 
The Final Rule is being implemented over time with 
three phases over a three-year period in non-rural 
areas. The three phases are as follows: “Phase 1- Within 
90 days of the Final Rule publication, facilities must 
meet the facility assessment requirements. Phase 2 — 
Within two years of the Final Rule publication, facilities 
must meet the 3.48 HPRD total nurse staffing 
requirement and the 24/7 RN requirement. Phase 3 — 
Within three years of the Final Rule publication, facilities 
must meet the 0.55 RN and 2.45 NA HPRD 
requirements.”4  Rural facilities will have more time to 
adopt the requirements given the unique challenges 
that they face. Their phases will be as follows “Phase 1 
— Within 90 days of the Final Rule publication, facilities 
must meet the facility assessment requirements. Phase 
2 — Within three years of the Final Rule publication,  

 
 
 
facilities must meet the 3.48 HPRD total nurse staffing 
requirement and the 24/7 RN requirement. Phase 3 — 
Within five years of the Final Rule publication, facilities 
must meet the 0.55 RN and 2.45 NA HPRD 
requirements.”5   
 
The rule includes a hardship exemption, but it involves 
extensive criteria and is a burdensome process. The 
exemption is likely to be granted on a limited basis, 
especially since CMS expects the requirements to be just 
that: a new minimum. Facilities are expected to 
determine whether the resident acuity and individual 
care needs require more than the minimum.  
 
CMS estimates that the total cost associated of the Final 
Rule will be $4.3 billion per (a total of $43 billion over 10 
years) yet the Rule does not include any funding to 
facilities to help increase staffing and meet the new 
staffing requirements. CMS will use $75 million for 
scholarships and tuition reimbursement to help increase 
the workforce but facilities will still incur extensive costs 
associated with wage increases and other adjustments 
needed to fulfill the requirements.  
 
Facilities that fail to meet the requirements may incur 
penalties including, but not be limited to, denial of 
payment for new admissions (DPNA), directed plan of 
correction (DPOC), directed in-service, civil monetary 
penalties, temporary management, state monitoring, 
transfer of residents, provider agreement termination.  
 
Shortcomings and Implications of the Rule   
 
While the rule stems from admirable intentions that LTC 
providers generally do not disagree with, thousands of 
comments were submitted by LTC providers about the 
shortcomings, oversights and negative implications of 
the rule. LTC providers have firsthand experience 
grappling with the growing patient population and the 
reality that the staff needed (and now mandated) is 
simply not available.  
 
Overarchingly, the rule attempts to promote quality 
care by mandating staffing levels that facilities are 
knowingly unable to fulfill despite extensive financial  
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and recruitment efforts already made. It has been 
acknowledged that there is a historic workforce crisis 
worsened by the pandemic, which further strained 
existing staff, caused many staff to leave and others to 
choose to work elsewhere in healthcare. States like New 
York have even declared a statewide emergency and an 
acute labor supply shortage of nurses yet enacted their 
own minimum staffing requirements, which facilities are 
unable to fulfill despite heightened recruitment and 
retention efforts. 
 
The rule was proposed in 2023 despite the extreme 
staffing shortage occurring at that time. The staffing 
shortage was so significant that, according to American 
Health Care Association and National Center for Assisted 
Living (AHCA/NCAL) advocates for more than 14,500 long 
term care and post-acute care facilities, 49% of urban 
facilities and 47% of rural facilities did not meet the 0.55 
HPRD requirement for RNs and 73% of urban facilities and 
69% of rural facilities did not meet the 2.45 HPRD 
requirement for nurse aides.6  In terms of the 24/7 RN 
requirement, 77% of urban facilities and 92% of rural 
facilities did not meet the requirement.7  CMS finalized 
the rule despite this reality. Facilities continue to deal 
with staffing shortages and a lack of people to hire and 
with this, facilities were essentially setup for failure as 
they are not close to adhering to the requirements. 
 
The rule does not account for many hurdles and realities 
faced by facilities. For example, the rule does not 
provide funding to help facilities fund wage increases 
and bonuses necessary to obtain and retain staff. Some 
skilled nursing facilities (SNFs) have spent hundreds of 
thousands of dollars in additional annual bonuses, and 
unfortunately, still have difficulty meeting state 
requirements and/or the CMS requirements. 
Importantly, even if effective, such spending levels are 
not sustainable. While the rule includes funding for 
scholarships and reimbursement to help grow the 
workforce, the requirements will begin to be effective 
before the workforce grows and/or returns. 
 
The rule also fails to give facilities some flexibility in how 
they fulfill the 24/7 RN requirement by allowing them to 
use telehealth and a remote RN. Without this flexibility, 
facilities will incur extensive additional costs and have 
difficulty fulfilling the role because it is already 
extremely difficult to hire RNs. As highlighted by 
LeadingAge President and CEO Katie Smith Sloan, RNs 
typically choose to work in settings other than LTC and 
are leaving the workforce and the profession as a whole  

 
at this time, and “the final rule does not include 
additional funds to pay RNs comparable or higher wages 
to [entice them to] work in long-term care.”8 
 
The proposed rule had overlooked the extensive role of 
LPNs by not counting their HPRD toward the 
requirements. Thankfully, the Final Rule allows them to 
be counted as LPNs are vital and helpful members of the 
clinical team and their role represents an opportunity 
for career growth in the eyes of many CNAs. 
Nonetheless, the Final Rule fails to allow facilities to 
fulfill staffing requirements by recognizing the role of 
other staff members such as activities directors, social 
workers, therapists etc. Meanwhile, these other staff 
members may serve the needs of residents in various 
ways and can help account for staffing shortages. The 
value of all staff was evident during the pandemic when 
the staff at many facilities did anything that they could 
to help and work as a team. 
 
Accordingly, the minimum staffing requirements will 
add administrative and financial burdens and will not 
necessarily rectify the staffing issues because it is 
already known that it is very difficult to hire and retain 
staff despite extensive efforts. The stark nature of the 
market is evident in the ratio of job postings vs. 
applications. For example, facility job postings in a 
three-month time span may garner almost 25,000 views 
and 19,000 clicks. However, the facility may only receive 
424 completed applications, which is a mere 2.2% of the 
clicks and only 1.7% of the views. This issue is not 
uncommon within the industry and these numbers are a 
glaring reminder of the competitive job market and the 
impact of the staffing shortage. 
 
Facilities have already increasingly relied on agency staff 
to fulfill staffing needs, but some areas continue to 
struggle to obtain staff due to competitors nearby. 
Other facilities that meet important patient needs in 
rural areas have difficulty hiring staff even via agency 
because the area is less desirable for some candidates 
who need to move or drive long distances if they even 
have a car. While using agency staff can be helpful, it 
has not resolved the staffing issues in industry as the 
shortage lingers. Having more agency staff is also less 
advantageous for residents as the nature of having staff 
members work for random or brief periods of time 
makes it more difficult to foster a close-knit 
environment and reduces the relationships built with 
residents. Agency staff members also typically require 
higher pay rates, which cannot be sustained. 
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Thus, unfortunately the requirements may be well 
intended but may not garner the desired benefit. The 
rule may actually create detriments by leading facilities 
that are already foreseeably unable to fulfill the 
mandates to have to halt or reduce admissions leaving 
many patients with fewer options of places to go for 
necessary care. Meanwhile members of the LTC industry 
agree with CMS that ensuring the health and safety of 
residents is a top priority. Many facilities have 4- and 5-
star Nursing Home Compare (CMS) ratings, which are a 
testament to their commitment to providing quality 
care and maintaining such quality. While issuing the rule 
may technically promote quality care by mandating 
staffing, in reality, the rule may cripple many facilities 
already facing staffing difficulties due to no lack of 
desire or effort.  
 
In response to CMS’ affirmation of the rule, AHCA 
President and CEO Mark Parkinson highlighted these 
types of flaws and foreseeable risks associated with the 
“one-size-fits-all enforcement approach.”9  Mr. 
Parkinson said, “While it may be well intentioned, the 
federal staffing mandate is an unreasonable standard 
that only threatens to shut down more nursing homes, 
displace hundreds of thousands of residents, and 
restrict seniors’ access to care.”10  He added that “It is 
unconscionable that the [Biden] Administration [] 
finaliz[ed] this rule given our nation’s changing 
demographics and growing caregiver shortage. Issuing a 
final rule that demands hundreds of thousands of 
additional caregivers when there’s a nationwide 
shortfall of nurses just creates an impossible task for 
providers. This unfunded mandate doesn’t magically 
solve the nursing crisis.”11   
 
An Insurance Company Perspective 
 
Several insurance companies providing professional and 
general liability insurance for senior care organizations 
shared their perspective on staffing concerns and senior 
care recently. According to Lynette Perkins, 
Underwriting Specialist with Liberty Mutual Insurance, 
“more often than not, insurance companies see a 
correlation between staffing, quality indicators and 
insurance claims.”1 As a result, staffing is a crucial 
element in the underwriting process. It should be noted, 
however, that organizations are not evaluated solely 
based on staffing levels. 
 
The insurance company submission review process is a 
collaboration between underwriting, claims, risk, and  

 
actuary, each providing their perspective of a particular 
risk. This allows for objective and subjective 
considerations in the evaluation.  
 
To begin, the application provides basic data related to 
staffing including the employee screening process, total 
number of health care professionals, and turnover rates. 
This data is thoroughly analyzed in conjunction with loss 
data, state surveys, and other public information. 
Additional factors are considered including:   
 
• Types of services and level of care provided 
• Facility reputation (news articles, reviews, 

perception online) 
• Financial condition of the organization 
• Location of the risk 
• Management and ownership (private equity backed) 
• Experience of administrators and Director of 

Nursing 
 
More than ever before, senior care facilities have 
heavily relied on agency staff to maintain appropriate 
staff-to-resident ratios. Although this may improve 
ratios, facilities with a high percentage of agency staff 
may be “flagged” for a number of reasons: 
 
• Inconsistency of resident care 
• Agency staff are not as invested in the facility 
• Animosity between the agency and employed staff 
• Potential financial impact 

 
When initially queried if the underwriting process would 
change if the staffing mandate is passed, the consensus 
among the underwriters at that time is that they have a 
robust process in place and [did] not plan to make any 
changes. “As with all changes that broadly reach the 
Senior Care industry, we keep a close watch on the 
operational and legal impacts of any mandates.” Said 
Benjamin Mack, head of Senior Care with Bowhead 
Specialty Underwriters. Similarly, there are no current 
plans to change policy language. The underwriters 
agreed the focus would be on asking the right questions 
rather than changing policy language initially. Will 
exclusionary language be introduced in the future? 
While not likely, this is not off the table.  
 
Insurers noted several initiatives introduced by senior 
care operators to improve staffing and employee 
morale including student loan reimbursement, AI and 
remote patient monitoring, and employee recognition 
programs. While all positive, these initiatives come  
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with a cost, and many facilities cannot afford to 
implement them. 
 
All insurers agreed that increasing staff will have a 
positive impact, however, there is no clear path to 
accomplish this. The estimated funding to comply with 
the mandate is $6.8B2. How will this be funded? Many 
operators are struggling financially and do not have the 
means to comply, nor will they be in a position to pay 
any fines for noncompliance.  The fines may increase 
accountability, but will they improve care or cause an 
unneeded distraction for operators? The backlog 
created in hospitals trying to discharge patients who 
require a senior care setting for safe discharge 
demonstrates the systemic burdens the staffing 
mandate will likely have on the healthcare system. How 
will this be addressed? 
 
While insurance companies recognize the link between 
staffing and quality care, concerns remain about the 
viability and impact of the staffing mandate. The 
financial burden on senior care facilities and the 
complexities of implementation raise questions about 
its effectiveness in actually improving resident care. 
Finding a sustainable solution that balances quality 
standards with realistic feasibility will require further 
collaboration between policymakers, insurers, and the 
healthcare industry. 
 
Unintended Consequences 
 
Clearly, the minimum staffing mandate released by the 
CMS has engendered pushback from skilled nursing 
providers and has given insurers reason for concern. The 
mandate may also have a significant unintended 
consequence: providing a playbook for plaintiff’s 
attorneys.  Anyone who has defended a skilled nursing 
provider already knows that the plaintiff recipe for 
success includes claims of understaffing, which often, are 
advanced in the abstract with no real correlation to the 
facts of a given case. However, in states such as New York 
and Pennsylvania, which do have staffing mandates, 
plaintiff attorneys often use data points to support their 
cases – particularly, CMS star ratings, where staffing and 
staffing turnover is a component of the ratings systems; 
or the Payroll Based Journal.  The federal staffing 
mandate adds to these potential real-world data points.  
With a federal mandate in place, plaintiffs now argue that 
any failure to meet a statutory requirement should be 
evidence of negligence or negligence per se. 
 

 
Claims about understaffing also skirt what should be 
readily obvious: SNFs are now offering more services to 
residents with higher acuity levels. Using the COVID 
crisis as an example, skilled nursing facilities were  
required in many states to admit residents with COVID 
to free up much needed hospital space, adding a level of 
complexity to care for such patients in the skilled 
nursing setting. As a result, SNFS accepted sicker 
patients which in turn, affected their case mix levels and 
in some instances, their star ratings. Moreover, persons 
are living longer and with advanced age comes 
advanced disease and comorbidities, which adds to SNF 
acuity and burdens on staff.  Rising acuity then becomes 
one of the many dots defense attorneys need to 
connect and use to place surveys, starting ratings and 
other data points into proper context. 
 
Another unintended consequence of the staffing rule is 
that if a skilled nursing facility cannot meet it, patients 
may be displaced.   New York providers a sobering tale. 
Under its mandate, passed in November 2021, facilities 
must provide 3.5 hours of care per resident per day; no 
less than 2.2 hours of care must be provided by a CNA 
or nurse aide, and at least 1.1 hours must be provided 
by an RN or LPN.  After several providers and trade 
groups sued to block the law, it was temporarily 
suspended, but went into effect in April 2022. 
 
Some facilities in New York have been unable to comply 
with the mandate and their solution was to limit or stop 
admissions.  This in turn led to a bottleneck as hospitals 
could not discharge patients and hospitals were not 
reimbursed for patients occupying beds while awaiting 
discharge to a post-acute facility. 
 
To assume that this bottleneck will not be felt by 
families of patients is erroneous. In litigation, families 
often testify that their loved one could not be placed in 
their preferred facility of choice due to the lack of 
available beds. The frustration of having their loved one 
being put in a facility which they did not choose is 
palpable and remains apparent years after the care at 
issue and often drives lawsuits.  It is not inconceivable 
that staffing mandates will have the unintended 
consequence of making preferred placement choices 
even harder.  Also, in New York, Governor Hochul has 
issued several Executive Orders declaring a state of 
emergency due to healthcare staffing shortages 
throughout regions of New York, underscoring the 
reality of staffing in the post-pandemic era.  
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Staffing mandates do not recognize that care is 
multidisciplinary and involves critical employees such as 
contracted therapy providers, consultants, specialists and 
activity coordinators, amongst other professionals. Open 
up any SNF chart and there will be copious examples of 
wound care, podiatrist, speech therapists, social workers, 
and others providing hands-on direct care of great value 
to residents.  In essence, reducing staffing to raw 
numbers does not tell the complete picture.  Defending 
SNFs, now more so than ever, would require proof that 
facility operators are recruiting and retaining workers, 
offering competitive salaries, bonuses, and adopting 
strategies to attract, retain and educate their front-line 
staff – none of which is evident in a chart. 
 
Staffing mandates also fail to understand that often, 
front line staff have a connection with their residents. 
As a defense attorney, one of the most gratifying things 
to hear when interviewing a nurse or an aide is that they 
knew the resident and can share a story about them.  
Even more gratifying is to hear that they respect the 
people they work with and entered nursing because 
they had a mission and purpose to care for people.  
Staffing mandates, by reducing people to mere 
numbers, completely loses the human element.   
 
The staffing law has been challenged in multiple courts 
across 21 states. The key arguments are that the new 
minimum staffing requirements are “irrational” and 
“unattainable”; that CMS lacked statutory authority to 
issue the final staffing rule; and that the rule is arbitrary 
and capricious, in violation of the Administrative 
Procedure Act.  The issue is likely to make its way to the 
United States Supreme Court where the viability of the 
Chevron doctrine will again be tested.   
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