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Kaufman Borgeest & Ryan LLP attorneys Michael P. Mezzacappa and Julie A. Tribble, of the firm’s New York office 
won summary judgment in U.S. District Court, Southern District of New York, resulting in dismissal of third-party action 
seeking contribution for $20 million in alleged property damages. The firm’s client was Integrated Systems and Power, 
Inc. (ISPI). 

This matter arises from a fire that occurred in a six-story commercial building located at 575 Broadway (the building) on 
January 21, 2006. The plaintiffs, the subrogees of tenants and occupants of the building, brought claims for property 
damage against another tenant, American Eagle Outfitters, Inc. (AE). AE brought third-party actions based on negligence 
and breach of contract against the building's owners, and against ISPI, the company that maintained the fire alarm system 
for the building.  

AE alleged that the building's fire alarm system was disabled, resulting in a significant delay in the transmission of the fire 
alarm signal to central station. As a result, AE claimed that the property damage within the building was exacerbated and 
ultimately sought contribution from ISPI for a portion of the overall claimed $20 million damages. 

AE's case against ISPI relied heavily on Jeffrey D. Zwirn, an active certified licensed fire alarm contractor in New Jersey, 
New York, and Florida. Zwirn is frequently used as an expert witness in numerous cases in federal and state courts 
throughout the country. Despite years of qualifying as an expert across the country, United States Magistrate Judge 
Gabriel W. Gorenstein of the Southern District of New York granted defense counsel’s motion to preclude Zwirn pursuant 
to Federal Rules of Civil Procedure 702, 402 and 403. In a well-reasoned decision, the court held that both Zwirn's sworn 
testimony and report were based upon unreliable evidence and, in some sections, unsupported speculation, thus 
warranting the exclusion of both. The court also held that Zwirn's opinion on the extent of the fire damage resulting from 
the response time of the fire department was also inadmissible due to Zwirn's lack of expertise in the subject 
matter. Atlantic Specialty Ins. v. AE Outfitters Retail Co., 2013 WL 5289013, (S.D.N.Y. Sept.20, 2013). 

Simultaneously, Mezzacappa and Tribble moved for summary judgment, seeking dismissal of AE’s third-party action 
against their client, ISPI.  They argued that ISPI owed no legal duty to AE as a matter of law, as AE was neither a party to 
the maintenance contract between ISPI and the building nor was AE a third-party beneficiary of the contract.   Relying 
on Eaves Brooks Costume Co. v. Y.B.H. Realty Corp., 76 N.Y.2d 220, 226, 557 N.Y.S.2d 286 (1980), the defense argued 
that in New York, a contractual obligation standing alone generally will not give rise to tort liability in favor of a third 
party. Id. They also argued that although the New York Court of Appeals has recognized that a duty of care with respect 
to parties other than contracting parties can be created only: “(1) where the contracting party, in failing to exercise 
reasonable care in the performance of his duties, launches a force or instrument of harm; (2) where the plaintiff 
detrimentally relies on the continued performance of the contracting party's duties; [or] (3) where the contracting party has 
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entirely displaced the other party's duty to maintain the premises safely,” Espinal, 98 N.Y.2d at 136, 746 N.Y.S.2d at 123 
(2002), none of these exceptions were applicable to the case. 

As a result of successfully excluding Zwirn as an expert witness, Chief Judge Loretta A. Preska granted summary 
judgment in favor of ISPI, dismissing all claims and cross-claims against ISPI.  Chief Judge Preska held that AE could not 
establish a prima facie case against ISPI in light of the exclusion of AE’s expert. 

Atlantic Specialty Ins. v. AE Outfitters Retail Co. v. ISPI et. al. (S.D.N.Y. Case 1:07-cv-08508, Chief Judge Loretta A. 
Preska, January 6, 2014). 
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