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The Court of Appeals recently consolidated 
three cases, Hutchinson v. Sheridan Hill House 
Corp.,1 Zelichenko v. 301 Oriental Boulevard LLC,2 
and Adler v. QPI-VII, LLC, et al,3 to consider the 
respective Appellate Departments’ decisions, all 
of which dismissed the plaintiffs’ actions on the 
basis that the defects alleged in each case were 
trivial and non-actionable as a matter of law. The 
Court of Appeals ultimately reversed the Second 
Department’s decisions in Zelichenko and Adler, 
but upheld the First Department’s decision 
granting dismissal in Hutchinson. This article 
assesses the impact of the Court of Appeal’s 
decision upon the trivial defect doctrine in New 
York State.

Hutchinson: Defect Found Trivial  
as Matter of Law

In Hutchinson, the Court of Appeals forcefully 
re-affirmed the Court of Appeals’ proposition in 
Trincere v. County of Suffolk4  that courts cannot 
rely on dimensions alone when assessing a 
condition’s triviality.5 Rather, Trincere and its 
progeny propose that an insignificant defect 
can be actionable if it “unreasonably imperils 
the safety” of passersby.6 To assess whether 
such an actionable defect exists, the Trincere 
Court instructed lower courts to consider the 
specific circumstances of each case, including 

the “width, depth, elevation, irregularity, and 
appearance” of the defect, as well as the “time, 
place and circumstance” of the incident.7  Also, a 
defect need not be considered a trap or snare in 
order to be considered actionable. 

To establish a prima facie case in a trivial 
defect claim, the Court of Appeals reiterated 
that the moving defendant has the burden of 
establishing that the defect is both physically 
insignificant and does not increase the risk of 
harm to the plaintiff. 

The Court of Appeals took care to outline the 
proof, or lack of proof, that was essential to its 
decision regarding the three cases.  The Court 
found that the defendant in Hutchinson made a 
prima facie showing that the defect was trivial 
as a matter of law, and that since the plaintiff 
failed to raise a genuine issue of material fact 
the defendant was further entitled to summary 
judgment.  In Hutchinson, the plaintiff caught 
his foot on a metal object protruding from the 
sidewalk abutting defendant’s building. The 
Court emphasized that defendants offered 
sufficient evidence to support summary 
judgment in the form of photographs of the 
condition, an affidavit from an employee of the 
defense firm who photographed and measured 
the defect, an engineer’s report, and deposition 
testimony.8 The employee affidavit indicated that 



he measured the defect to be one quarter inch 
high and approximately five eighths of an inch 
in diameter.9 The Court found defendant’s proof 
sufficient to make a prima facie case that the 
defect was trivial as a matter of law.10

In opposition, the plaintiff simply recounted 
the condition’s characteristics, arguing that the 
abruptness of the condition’s projecting edge, 
irregularity of its shape, and firm insertion 
into the sidewalk raised a triable issue of fact 
as to the alleged condition’s triviality.11 The 
Court of Appeals found plaintiff’s opposition to 
be insufficient to raise an issue of fact, stating 
that such characteristics identified by plaintiff 
are “true of many contours in a sidewalk.”12 The 
mere fact that “a defect is capable of catching 
a pedestrian’s shoe” is insufficient to create 
an issue of fact regarding whether a defect is 
trivial as a matter of law.13 Rather, “the relevant 
questions are whether the defect was difficult 
for a pedestrian to see or to identify as a hazard 
or difficult to pass over safely on foot in light of 
the surrounding circumstances.”14 Because the 
subject condition in Hutchinson was “in a well-
illuminated location”, “stood alone”, “was not 
hidden or covered”, “was not jagged”, and “the 
surrounding surface was not uneven”, the Court 
of Appeals affirmed the First Department’s order 
granting defendant’s summary judgment motion 
and dismissing the plaintiff’s claim on the basis 
that the defect was trivial as a matter of law.15

Zelichenko: Triable Issue of Fact  
where Defect is Unavoidable

The Court of Appeals then reviewed the 
facts of Zelichenko v. 301 Oriental Boulevard 
LLC and found that the plaintiff raised a triable 
issue of fact and denied defendant’s summary 
judgment motion.  Before addressing the facts, 
the Court of Appeals rejected plaintiff’s argument 
that the trivial defect defense is available only 
to municipal defendants and cases involving 
sidewalks.16  Rather, the Court of Appeals affirmed 
that the trivial defect defense is applicable to all 
cases involving passageways including internal 
stairways.17 The plaintiff in Zelichenko fell while 
descending a staircase after his foot got caught 
on a “chip” on a stair’s nosing. Defendant relied 
upon the affidavit of an engineer who inspected 
the condition approximately one year after the 
incident and measured the dimensions to be 
three and one quarter inches in width, and 
half an inch deep.18 The defendant also relied 
upon photographs of the defect, which plaintiff 
testified were fair and accurate depictions of the 
condition, and deposition testimony.19  

Plaintiff’s opposition focused upon their 
retained expert’s affidavit, which persuaded the 

Court of Appeals that issues of fact as to the 
condition’s triviality existed. Plaintiff relied upon 
the photographs of the staircase and the affidavit 
of the expert engineer who, contrary to defendant, 
found the missing piece of nosing to be as deep 
as one inch in places.20  Plaintiff’s engineer also 
relied upon the principles laid out in a detailed 
monograph published by an architecture 
professor to conclude that the missing piece of 
nosing on a stair constituted a dangerous defect.21 
What the Court of Appeals found persuasive in 
plaintiff’s expert’s affidavit were the assertions 
that all stairs must be uniform and without 
missing pieces for a person to maintain balance 
while traversing stairs and that an individual 
could be caused to fall if a portion of the tip or 
nosing of a step is missing, as the foot’s support 
could be compromised if contact is made with 
the missing portion.22

 The Court of Appeals held that the “chip” 
constituted an actionable defect, explaining that 
“[w]hat counts here is not whether a person 
could avoid the defect, but whether a person 
would invariably avoid the defect while walking 
in a manner typical of human beings descending 
stairs”.23  The combination of the defect’s location 
on the stairway together with the proclivity of 
the defect to cause persons to fall once stepped 
upon compelled the Court of Appeals to find that 
a triable issue of fact existed and to reverse the 
lower court’s award of summary judgment.  

Adler: Summary Judgment Denied 
Despite Photos and Transcripts

The last case reviewed by the Court of 
Appeals is Adler v. QPI-VIII, LLC, where the Court 
found that the defendant did not even establish a 
prima facie case for summary judgment.  In Adler, 
plaintiff alleged that she was caused to trip when 
her right foot “got caught” on a “big clump in the 
middle of the stair” that was “painted over.”24  
Defendant relied upon photographs taken by 
plaintiff and deposition transcripts to support the 
application for summary judgment. Defendant 
did not offer measurements of the condition or 
any other evidence of the “clump’s” dimensions.  
Taking this evidence into consideration, the 
Court of Appeals found that defendant failed to 
even make out a prima facie case for summary 
judgment. The Court of Appeals premised its 
decision upon the fact that defendant presented 
no evidence as to the “clump’s” dimensions, 
making it impossible to determine whether it 
could be considered a trivial defect as a matter 
of law.25

The Impact of Hutchinson 
Several crucial points can be taken from 



the Court of Appeals’ decision.  “All the facts 
and circumstances presented”, including the 
condition’s width, depth, elevation, irregularity, 
appearance, the presence of other defects in 
the vicinity, lighting, location, time, place, 
and circumstances of the incident must be 
considered when determining whether the defect 
is trivial.26  For defendants to properly support 
a motion for summary judgment, they should 
present reliable measurements, supported by 
an affidavit of whoever took them. While there 
are instances where “a fact-finding court could 
examine photographs and justifiably infer” that 
the condition is trivial, when there is no evidence 
as to the defect’s dimensions, it will be found 
that the moving defendant failed to make out a 
prima facie case for summary judgment.27 Quality 
photographs, which “fairly and accurately depict” 
the alleged condition, are also imperative to 
support a summary judgment motion premised 
upon the trivial defect defense.28

The Court of Appeals relied heavily upon 
the expert affidavit submitted by the Zelichenko 
plaintiff to reach its finding that plaintiff raised a 
genuine issue of material fact. Those portions of 
the expert affidavit cited by the Court of Appeals 
in Zelichenko concerned how the alleged defect 
could cause plaintiff to fall, thereby supporting 
plaintiff’s position that the defect posed an 
increased risk of harm to the plaintiff and 
undermining the defendant’s arguments that the 
defect was trivial.29  

Therefore, the Court of Appeals’ recent 
decision points to an effective avenue for the 
plaintiff’s bar to defeat trivial defect defendants’ 
summary judgment motions: expert opinion 
that the alleged defect poses an unreasonable 
risk to a person traversing the area where the 
defect exists.  Indeed, the Hutchinson plaintiff 
made an argument similar to that offered by the 
plaintiff in Zelichenko that the alleged defect was 
a hazard to a passerby.  However, the Hutchinson 
plaintiff’s argument was unsupported by an 
expert affidavit setting forth how the alleged 
defect caused a risk to the plaintiff traversing 
over the said area, leading the Court of Appeals 
to find for the defendant in that case.

The positive aspect of this case for the defense 
bar is that the Hutchinson portion of the decision 
held that the test of a condition’s triviality is 
not whether “a defect is capable of catching 
a pedestrian’s shoe,” but instead  whether the 
defect is difficult to safely pass over “in light of 
the surrounding circumstances”.30  

For defendants, the overarching lesson 
from the Court of Appeals’ recent decision is 
that there are no short-cuts for a defendant 
arguing for summary judgment on the basis of a 

defect’s triviality.  Arguing that a plaintiff could 
have avoided a defect by walking somewhere 
else will not be accepted, and failure to provide 
definitive dimensions of the defect will severely 
jeopardize the defendants’ summary judgment 
motion’s chance of success.  For defendants to 
be successful on a summary judgment motion, 
providing accurate dimensions through an expert 
affidavit is highly recommended, if not essential.  

In conclusion, the Court of Appeals decision 
focuses the review of trivial defect claims upon 
a totality of the circumstances test, moving 
away from the “trap or snare” analysis provided 
in some prior case law. This shift increases the 
difficulty for defendants to obtain an award of 
summary judgment on the basis of the trivial 
defect defense.
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