
I
n personal injury litigation, the length 
of the statute of limitations is depen-
dent upon whether the claim sounds 
in negligence or medical malprac-
tice. While the general negligence 

statute of limitations is contained in 
CPLR §214(5) and is three years, CPLR 
§214a provides that medical malpractice 
actions must be commenced within 2½ 
years. Therefore, parties on occasion 
dispute the meaning of “medical care” 
in an effort to bring the claim within 
the longer statute of limitations. Some 
courts have suggested that this 2½-year 
limitations period should also apply in 
situations where “medical care” is pro-
vided by non-traditional care providers, 
such as a chiropractors, when the care 
at issue is medical in nature. 

 Relevant Factors

The question of whether certain care 
constitutes “medical care” in the context 
of the statute of limitations is primarily 
based on the nature of the care provided. 
However, courts have suggested a number 
of additional factors to assist in making 
this determination. These factors can 
include the type of practitioner involved 
in the case, and whether the act at issue 
is administrative or one that requires pro-
fessional skill and judgment. 

CPLR §214a provides, in relevant part:
An action for medical, dental or 
podiatric malpractice must be com-
menced within two years and six 
months of the act, omission or fail-
ure complained of or last treatment 
where there is continuous treatment 
for the same illness, injury or con-
dition which gave rise to the said 
act, omission or failure; provided, 
however, that where the action is 
based upon the discovery of a for-
eign object in the body of the patient, 
the action may be commenced within 
one year of the date of such discov-
ery or of the date of discovery of 
facts which would reasonably lead to 
such discovery, whichever is earlier. 
For the purpose of this section the 
term “continuous treatment” shall 
not include examinations undertak-
en at the request of the patient for 
the sole purpose of ascertaining the 
state of the patient’s condition. For 
the purpose of this section the term 
“foreign object” shall not include a 
chemical compound, fixation device 
or prosthetic aid or device.

While the statute refers to medical mal-
practice actions generally, some courts 
and commentators have argued that the 
specific inclusion of dental and podiatric 
specialties suggests that the Legislature 
intended to exclude chiropractors, acu-
puncturists, psychologists, and certain 
non-licensed care providers such as 
herbalists. The exclusion of certain care 
providers from the statute’s scope can 
affect whether a provider is eligible for 
the 2½-year medical or three-year general 
negligence statute of limitations in a par-
ticular case. Moreover, case law suggests 
that certain “providers” who are not spe-
cifically identified in the statute, such as 
chiropractors, may indeed be included 
under the statute’s scope based on the 
nature of the care provided. 

Case Law 

In Bleiler v. Bodnar, 65 N.Y.2d 65 (1985), 
the seminal case in this area, the Court of 
Appeals considered whether the actions 
of an emergency department nurse in tak-
ing a history constituted “medical care,” 
thereby triggering the 2½-year statute of 
limitations. The court held that the shorter 
medical statute applied and that taking a 
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history constituted “medical care.” It held 
that certain of plaintiff’s claims were time 
barred. In rendering its decision, the court 
indicated that the Legislature had short-
ened the medical statute of limitations 
from the three-year period in the prior 
Civil Practice Act in an effort to respond 
to a crisis within the medical profession 
and as such, preferred to give the statute 
an expansive interpretation. 

The court also indicated that the role 
of nurses in providing “medical care” had 
itself expanded and become more sophis-
ticated. Lastly, the court was mindful of 
the practical inconsistency in having two 
different statutes of limitations for hospi-
tals and employed physicians. Thus, the 
court focused, in part, on the type of pro-
vider in expanding the reach of CPLR 214-
a; however, it did limit this expansion to 
situations in which the care provided by 
the non-physician constituted “medical 
care” or bore a substantial relationship to 
the rendering of “medical care.” The court 
held that the failure to promulgate rules 
and failure to appropriately hire person-
nel would remain subject to a three-year 
statute of limitations. 

In Foote v. Picinich, 118 A.D.2d 156 (3d 
Dept. 1986), the Third Department adopt-
ed the standard set forth in Bleiler in the 
context of a chiropractic claim. The court 
further noted that Insurance Law Section 
315(c)(1) requires insurance companies 
who cover physicians, nurses, hospitals or 
“other persons” to file reports of their mal-
practice claims. As such, the court felt that 
CPLR 214-a should apply to chiropractors 
providing services that constituted ”medical 
care” or bore a “substantial relationship” to 
the rendering of “medical care” by a licensed 
physician. The claim against the chiroprac-
tor was, therefore, time-barred. Thus, Foote 
adopted the combined focus on type of prac-
titioner and type of care rendered that was 
first introduced in Bleiler. 

In Karasek v. LaJoie, 92 N.Y.2d 171 (1998), 
the Court of Appeals carved out an excep-
tion to the 2½-year statute of limitations for 
psychologists and other non-physician men-
tal health care providers. Concerned about 
extending the application of the shorter stat-
ute of limitations to a layperson (e.g., teach-

ers, clergyman, social workers, etc.) who 
would take advantage of a shorter period 
originally intended for the benefit of “medi-
cal care” providers, the court held that the 
2½-year limitations period would not apply 
to mental health providers other than psychi-
atrists or those supervised by psychiatrists. 

In so holding, the court in Karasek was 
careful to indicate that the decision was 
limited to mental health professionals, and 
did not disturb the holding in Bleiler. Thus, 
the focus and exclusion of a particular 
category of caregiver was presumably 
not intended to affect the application of 
CPLR 214-a to non-physicians who were 
non-mental health care providers in the 
context of providing “medical care.”

Friedman v. New York Hospital-Cornell 
Medical Center, 65 A.D.3d 850 (1st Dept. 
2009), involved the issue of what con-
stitutes “medical care” in a slightly dif-
ferent context. In Friedman, the plaintiff 
claimed that his leg was struck by a bed 
rail while he was being prepared for din-
ner. There were also claims concerning a 
delay in attending to the injury. The defen-
dant moved for summary judgment and 
plaintiff opposed, but without including 
a medical expert affidavit in his opposi-
tion papers. 

The defendant contended that in a medi-
cal malpractice case, absent an expert’s 
medical affidavit, the plaintiff should be 
precluded from opposing the motion. The 
First Department held that a claim against 
an extended care facility based on a patient’s 

leg striking a bed rail and resulting in a 
hematoma, and the subsequent delay in 
addressing the rupture, sounded in negli-
gence and therefore, an expert affidavit was 
not needed. 

Applying that analysis to the case 
before him, Justice James Catterson, in 
dissent, indicated that the main issue in 
Friedman was not permitting the patient’s 
leg to be bumped, but failing to promptly 
recognize the potential consequences, 
which would have been foreseeable 
only to a medically trained individual, 
as opposed to a layperson. Therefore, 
he contended that the case was more 
appropriately characterized as a medi-
cal malpractice claim. 

From this, one could understand how 
the characterization of a claim could 
depend upon whether the focus is on 
the initial event or on the subsequent 
“medical care” (or lack thereof). This 
issue may soon again be the subject of 
analysis in Perez v. Fitzgerald, 36 Misc.3d 
1226(A) (Bronx Sup. Ct. 2012), which is 
currently pending an appeal. In Perez, 
the trial court upheld the post-Karasek 
applicability of CPLR 214-a to a chiroprac-
tor for allegedly not referring the patient 
for an MRI. The case would seem to fall 
more squarely within the Foote and Bleiler 
analysis involving an alleged omission 
bearing a “substantial relationship” to 
“medical care,” but the court may have 
an opportunity to address this issue in 
a more comprehensive and detailed way.

Conclusion

Ultimately, it seems as though courts 
are moving away from relying on a strict 
definition of “medical care” in the stat-
ute of limitations context and opting for a 
multi-faceted and socially aware analysis 
that considers several factors, including 
the context of the treatment, rather than 
relying on a single factor.
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While the statute refers to medi-
cal malpractice actions generally, 
some courts and commentators 
have argued that the specific 
inclusion of dental and podiat-
ric specialties suggests that the 
Legislature intended to exclude 
chiropractors, acupuncturists, 
psychologists, and certain non-
licensed care providers such as 
herbalists. 


